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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherwi se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2004,
t he taxable year in issue.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency of $3,877 in petitioner’s
Federal inconme tax for 2004. The issue for decision is whether
petitioner is entitled to deduct on Schedule A, Item zed
Deducti ons, educational expenses of $19, 885 under section 162(a).
We hold that she is not.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhi bits.

When the petition was filed, petitioner resided in the State
of New YorKk.

After graduating fromcollege with a bachelor’s degree in
psychol ogy, petitioner earned a master’s degree in clinical
psychol ogy fromthe University of Nebraska in 1996. From Apri
1997 until August 2003 petitioner worked for the State of
Nebraska Departnent of Corrections (Corrections) as a Mental
Health Practitioner Il (MAP Il). To qualify for this position,
petitioner was required to be licensed as a nental health

practitioner? under Neb. Rev. Stat. Ann. sec. 38-2122

2 “Mental health practitioner” was the nane of the |license
hel d by petitioner as well as the title of the position she held
at Corrections.
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(Lexi sNexi s 2008)3 hold a naster’s degree, and have 3,000 hours
of postdegree supervised counseling experience. |In addition to
being licensed as a nental health practitioner, petitioner was
al so certified as a psychol ogi cal assistant.

As an VHP ||, petitioner provided nental health services for
individuals, famlies, and/or groups under the supervision of a
| icensed psychol ogist. Petitioner’s primary job responsibilities
i ncl uded i ndividual and group therapy with i nmates, intake
screening of new inmates, suicide risk assessnent, provision of
acute nental health care, nental health conditions screening, and
sone staff training. |In addition, as a psychol ogi cal assistant
petitioner was authorized to (but did not in fact in her position
as an MHP Il) perform psychol ogical testing at the master’s | evel
under the supervision of a psychol ogi st.

Wil e working for Corrections, petitioner enrolled in, and
conpl eted, course work at the University of Nebraska |leading to a
doctoral degree in psychology. A final requirenment for the
doctoral degree was conpletion of a 1l-year internship.
Petitioner’s internship required her to relocate to attend a
programw th the U S. Departnent of Justice, Federal Bureau of

Prisons (BOP) at the Federal nedical center in Devens,

3 Neb. Rev. Stat. Ann. sec. 71-1314, in effect for 2004, is
now Neb. Rev. Stat. Ann. sec. 38-2122 (LexisNexis 2008). There
i's no substantive change. See 2007 Neb. Laws 463, 740.

Subsequent references to Neb. Rev. Stat. Ann. are to the current
(Lexi sNexi s 2008) edition.
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Massachusetts. Al though petitioner actually conpleted the
internship in Massachusetts, she was enrolled in a course called
“I'nternship” at the University of Nebraska.

Petitioner term nated her enploynment with Corrections in
August 2003 in order to begin the internship wwth BOP in
Sept enber 2003. Petitioner conpleted the internship in early
Sept enber 2004. The internship was a supervised program of study
with the stated objective of preparing interns for entry-|evel
service as practicing clinical or counseling psychol ogi sts.

After conpleting the internship and graduating with a
doctoral degree, petitioner becane |licensed in New York as a
psychol ogi st. Had petitioner returned to Nebraska, she would
have been eligible to be licensed there as a psychol ogi st.

Wt hout the doctoral degree, petitioner could not have been
licensed in New York in the field of nental health, as New York
did not then permt an individual to practice in that field with
only a nmaster’s degree.

Petitioner started enploynent as a staff psychologist with
the BOP in New York at the end of 2006. The m ni num educati on
required for a staff psychologist with the BOP was a doct oral
degree in clinical psychology or a closely related field. As a
staff psychol ogi st, petitioner was charged w th making
pr of essi onal deci sions concerning the diagnosis and treatnent of

i nmat es under her care, with consultative supervision fromthe
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chi ef of psychology services. Petitioner’s primary job
responsibilities included individual and group therapy with

i nmat es, intake screening of new inmates, suicide risk
assessnments, acute nental health issues screening, psychiatric
referrals, and crisis intervention. In addition, petitioner
adm ni stered and interpreted various psychol ogical tests. As
indicated in the job description, a staff psychol ogi st could al so
be tasked to supervise the work of graduate-I|evel psychol ogi st
trainees, practicumand intern students, and paraprof essi onal
counselors. Furthernore, a staff psychol ogi st could assune the
responsibilities of the chief psychologist in his or her absence.

Di scussi on*

Section 162(a) generally allows as a deduction “all the
ordi nary and necessary expenses paid or incurred during the
taxabl e year in carrying on any trade or business”. Expenditures
made by an individual for education are deductible as ordinary
and necessary busi ness expenses if the education nmaintains or
i nproves skills required by the individual in her enploynment or
ot her trade or business. Sec. 1.162-5(a), Incone Tax Regs.
However, the general rule under section 1.162-5(a), Incone Tax
Regs., does not apply if the expenditures fall within either of

two specified categories; i.e, they are nondeductible

4 W decide this case without regard to the burden of
pr oof .
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expenditures if: (1) They are incurred to neet the m nimum
education requirenments for qualification in a taxpayer’s trade or
busi ness; or (2) they qualify the taxpayer for a new trade or

busi ness. See Robinson v. Conmm ssioner, 78 T.C 550, 552 (1982);

sec. 1.162-5(b), Incone Tax Regs.

Respondent argues that the educational expenses incurred by
petitioner qualified her for a new trade or business and
therefore are nondeductible. Petitioner contends that the
educati onal expenses are deducti bl e because she worked in the
field of psychology both before and after the educati onal
expenses were incurred. On balance, the facts favor the
Governnent, and for that reason we hold for respondent.

An i ndividual who, through education, inproves her skills in
an existing trade or business may al so becone qualified for a new

trade or business. Thonpson v. Conmnissioner, T.C Meno. 2007-

174. |If the education in question qualifies the taxpayer to
performtasks and activities significantly different fromthose
she could performbefore the education, then the education is
deened to qualify the taxpayer for a new trade or business.

Robi nson v. Conmm ssioner, supra at 552 (citing Browne v.

Comm ssioner, 73 T.C. 723, 726 (1980), Diaz v. Conm ssioner, 70

T.C. 1067, 1074 (1978), affd. w thout published opinion 607 F.2d

995 (2d CGr. 1979), denn v. Conm ssioner, 62 T.C 270, 275

(1974), and Weiszmann v. Comm ssioner, 52 T.C 1106, 1110 (1969),
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affd. 443 F.2d 29 (9th Gr. 1971)). The nere capacity to engage
in a newtrade or business is sufficient to disqualify the

expenses for the deduction. See Weiszmann v. Conm Ssioner, supra

at 1111.

Al t hough the duties of an MHP Il and a staff psychol ogi st
over | apped, the MHP Il position was a subordi nate position under
t he supervision of a psychol ogist, such as a staff psychol ogi st.
As an MHP Il, petitioner provided nental health services under
supervision to inmates. The psychol ogi cal assi st ant
certification permtted petitioner to perform psychol ogi cal
testing only under the supervision of a psychol ogi st.

Conversely, as a staff psychol ogist, petitioner provided
mental health services to inmates with only consultative
supervision fromthe chief of psychol ogy services. A staff
psychol ogi st coul d al so supervi se naster’s-|evel psychol ogi st
trai nees, interns, and paraprofessional counselors; consequently,
petitioner could supervise others in positions conparable to the
position she held at Corrections and as an intern. Moreover, the
staff psychol ogi st could function as the acting chief
psychol ogi st when that person was absent fromthe institution.
Thus, as a staff psychol ogi st, petitioner was a peer of the chief
psychol ogi st, not a subordinate as in her Corrections position

and i nternship.
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This Court has disall owed the educational expense deduction
in cases where the taxpayer was in the sanme general field both
before and after the educational expenses were incurred and the
education qualified the taxpayer for a new trade or business in

that sanme general field. E.g., Robinson v. Conmm ssioner, supra

at 552-557 (licensed practical nurse and regi stered nurse);

Johnson v. Commi ssioner, 77 T.C. 876, 878-880 (1981) (real estate

agent and real estate broker); denn v. Conm Sssioner, supra at

275 (licensed public accountant and certified public accountant);

Ant zoul at os v. Conmi ssioner, T.C Meno. 1975-327 (intern

pharmaci st and regi stered pharmacist). The basis for these
determ nations was informed by applicable State |aw provi sions.
Under Nebraska State |aw, the m ni num educati onal
requirenent to be licensed as a nental health practitioner was a
master’s degree. Neb. Rev. Stat. Ann. sec. 38-2122. However, to
be |icensed as a psychol ogi st an applicant was required to
possess a doctoral degree. Neb. Rev. Stat. Ann. sec. 38-3114.
Mental health practice includes the provision of treatnent,
assessnent, psychot herapy, counseling, or equivalent activities
but specifically excludes the practice of psychol ogy, diagnosis
of major nental illness or disorder without consultation with a
qualified physician or a |icensed psychol ogi st, neasuring
personality or intelligence for the purpose of diagnosis or

treatment planning, and using psychotherapy to treat the
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psychol ogi cal aspects of physical illness. Neb. Rev. Stat. Ann.
sec. 38-2115. The practice of psychol ogy specifically includes
psychol ogi cal testing and the eval uation or assessnent of

personal characteristics such as intelligence and personality,

di agnosis and treatnent of nmental and enotional disorders and the
psychol ogi cal aspects of physical illness, and supervision of
qualified individuals perform ng such services. Neb. Rev. Stat.
Ann. sec. 38-3108.

Simlarly, New York State law requires, inter alia, a
doctoral degree in psychology to qualify for a license as a
psychol ogist. N Y. Educ. Law sec. 7603 (MKinney 2001). The
practice of psychol ogy includes psychol ogical testing and
counsel ing, and diagnosis and treatnent of nental illness and
di sorders including the psychol ogi cal aspects of physical
illness. [d. sec. 7601-a (McKinney Supp. 2009). Until January
2005 there was no equivalent to the Nebraska nental health
practitioner classification in New York. See id. sec. 8402.

Begi nning in January 2005, to be licensed as a nental health
counsel or in New York an applicant nust have attained at |east a
master’s degree. 1d. Therefore, at the tine petitioner enrolled
in the internship in Septenber 2003 she was only qualified to
provi de services as a nental health practitioner in Nebraska and
not in New York. Followi ng the internship, she possessed the

requi site education necessary to apply for a license as a
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psychol ogi st in both New York and Nebraska. Consequently, State
| aw provi sions precluded petitioner from practicing psychol ogy
until she conpl eted her doctoral degree.

| ndeed, the self-proclained goal of the internship program
was to prepare interns for entry-|level service as practicing
psychol ogi sts. Even though petitioner was in the field of
psychol ogy before and after the internship, the doctorate
fulfilled the statutory requirenents for licensing as a
psychol ogi st in both New York and Nebraska, nmet the m ni mum
qualifications for staff psychol ogist, and qualified her to
performtasks and activities significantly different fromthose
she could perform before the education. Thus, petitioner’s
education qualified her for a new trade or business. As a
result, petitioner is not entitled to deduct the educati onal
expenses under section 162(a).

Concl usi on

We have considered all of the argunments made by petitioner,
and, to the extent that we have not specifically addressed them
we concl ude they are unpersuasi ve.

To reflect the foregoing,

Deci sion will be entered

for respondent.




